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MARC TRAINING CONCEPTS 
WHICH SHOULD ASSIST THE EMPLOYER IN REDUCING RISKS OF LIABILITY 

DURING WORKPLACE INVESTIGATION 

 
___ Do not discuss one employee's conduct, performance, disciplinary action with any other 

employee. 
___ Never discipline an employee without first of all having conducted a "Fact-Finding Interview" 

and ask the employee and the steward, "Is there any other information you would like to bring 
forth?" 

___ Announce at the start of each investigatory meeting the purpose of that meeting, any allegations 
or charges against the employee, and, at least, the "general nature" of the accuser. 

___ Always have a second supervisory witness present when conducting investigatory fact-finding 
meetings, as well as a steward if so requested by the employee in a union-organized company. 
Allow the employee to briefly confer with the steward at the start of any disciplinary investigation 
and whenever either the employee or the steward requests. 

___ Once it is determined that the employee is guilty of the misconduct, then ask during the fact-
finding interview, "Is there any other reason for....?" or "Why did you do this?" 

___ Always conduct disciplinary interviews "on the clock" and use the two-part meeting. 
___ Use the "temporary relief of duties" tool instead of summary suspensions/termination, and utilize 

consensus decision making. 
___ During investigations for suspected theft-related misconduct, do not ask: "Why did you take 

this?" Ask instead:  "Why do you have this?" 
___ If an employee is not prosecuted for theft do not discipline for theft. Discipline instead for.... 
 ...."misconduct" 
 ...."unauthorized possession/misuse of company property" 
___ Do not search lunch boxes, tool boxes, autos, etc. until employees have been informed of the 

policy that provides for same. 
___ Do not search employee lockers, lunch boxes, etc. in full view of "public" or other employees. 
___ Do not search lockers, autos, lunch boxes, etc., without presence of employee, steward (if in a 

unionized company), and a second management representative. Ask employees to open their 
own lockers, lunch boxes, etc., for search. 

___ If anything is confiscated from an employee, identify to the employee that it is "to determine why 
you have this." Return all confiscated employee private property to the proper employee. 

___ Attempt to base all disciplinary decisions on supervisory sensory facts relating to job 
performance. Do not base severe disciplinary action or termination of employment solely upon 
co-worker testimony, except for extremely egregious misconduct, and then only if the co-worker 
agrees to provide the testimony in writing. 

___ Never place any information critical of any employee into the employee's 
personnel/performance records without first of all making the employee aware of the 
supervisor's displeasure or concern. 

___ Require anyone, including the employee, to sign and date a record whenever examining any 
personnel records of the employee maintained by the employer. Do not disclose information in 
an employee's personnel records to anyone, except supervisory personnel, without the 
approval/knowledge of the employee. 

___ Maintain disciplinary records regarding moral misconduct in sealed envelopes marked 
"Confidential - to be opened only by Personnel Manager." 

___ Maintain confidentiality when involved in disciplinary action. Discipline in private. Do not use 
disciplinary action of one employee as an example for other employees. 

___ In unionized companies deal only with the employee and the exclusive bargaining agent in 
matters relating to the employee's job performance, disciplinary action, and/or job security as 
defined in the Agreement. 

___ Supervisors should not touch or place hands upon employees, unless to save them from life-
threatening emergencies or dangers. 

___ Use the consensus decision-making approach for all disciplinary decisions. 
___ Use the checklist approach to plan in advance all investigatory "fact-finding activities. 
___ Do not use or allow tape recorders or verbatim transcripts of fact-finding meetings either with or 

without the employee's knowledge.  
___ Do not use "restrictive" words or words that draw conclusions when writing disciplinary letters 

(words such as intentional, gross, malicious, etc).                                               
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MARC TRAINING CONCEPTS 
WHICH SHOULD ASSIST THE EMPLOYER 

IN REDUCING RISKS OF LIABILITY 

DURING WORKPLACE INVESTIGATION 

 
___ Do not make threats such as: "If you don't quit, I'll fire you."  Once it has been determined that 

termination of employment is appropriate, do not agree to allow the employee to quit, unless 

with the approval of the Labor Relations Department/Legal Department. 

___ Be timely in conducting fact-finding interviews and attempt to make decisions within 24 to 48 

hours following incidents which merit disciplinary action. 

 

COMMON MISTAKES IN DISCIPLINING 

 

___ Overreact, react in anger, react in haste before gathering facts; react to effects, not to causes. 

___ Name calling, abusive reactions, attacking the individual in degrading manner, forgetting the 

other person's dignity.  (Don't scratch their self-respect.) 

___ Trying to punish or retaliate, as if something personal against us had been done by the 

individual. 

___ Make a big show out of the discipline, rather than disciplining in private. 

___ Inconsistent, overreact to this incident, but overlooked similar instances in the past. 

___ Failure to listen (get the other person's side of the story). 

___ Lose perspective, fail to see big picture.  (Remember extenuating circumstances.) 

___ Over disciplining - penalty too severe for the violation. 

___ Treating people differently than others were treated under nearly identical conditions. 

___ Gathering information to support an accusation or an assumption rather than gathering facts to 

make a decision. 

___ Attempting to prove who's wrong rather than attempting to discover what's wrong. 
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ADDITIONAL CONSIDERATIONS FOR AVOIDANCE OF PERSONAL 
INDIVIDUAL SUPERVISORY LIABILITY  

DURING ADMINISTERING TERMINATION OF 
EMPLOYMENT TO EMPLOYEES 

 
Increasingly, supervisors, managers, and Personnel/Human Resources/Labor Relations/Employee 
Relations Staff personnel are being personally and individually sued by ex-employees in wrongful 
action suits even when there is a Collective Bargaining Agreement.  The following considerations 
should reduce supervisory and employer liability and vulnerability in such actions. 
 
NOTE:  Once a manager or supervisor is named as co-defendant, he/she becomes a party to the 
lawsuit, not merely a witness. 
 
___ Likelihood for action against the supervisor or manager increases in cases where the 

discharged employee's supervisor or manager ultimately occupies the position of the 
discharged employee (temporarily or permanently) and where, as a result of assuming such 
additional duties, the supervisor or manager personally improves his/her own economic gain or 
position. 

 
___ Supervisors and managers are likely to be named as co-defendants in lawsuits arising out of 

alleged violation of anti-discrimination statutes. 
 
___ Supervisors and managers should not discuss terminations of employment or the facts or 

circumstances regarding terminations of employment with any persons except (1) employer 
representatives who have a legitimate employer interest "need to know," (2) representatives of 
a labor organization representing the employee where employment was terminated (and only 
then when the employee initiates or approves grievance or internal appeals procedures, (3) the 
employee, (4) legal representatives of the employee (formally and legally identified by the 
employee), (5) others approved by the employer's legal counsel or Employee Relations/Labor 
Relations Manager, (6) governmental agency officials with statutory right to know privileges. 

 
___ Supervisors and Managers should direct all inquiries to the Personnel Department regarding 

recommendations for future employment, prospective employer reference/character checks, "to-
whom-it-may-concern" letters of recommendation, etc., even if such requests originate from the 
employee whose employment was terminated. 

 
___ Utilize the "consensus-decision-making" approach (three management representatives), the tool 

of "temporary relief of duties pending investigation," "+/-/? just-cause analysis" and provide the 
employee the opportunity to tell his/her side of the story (fact-finding interview with proper 
representation/witness considerations) prior to making the final decision to terminate 
employment. 

 
___ Do not unduly delay the employment termination decision (beyond reasonable time necessary 

to investigate, coordinate, and prepare the decision), and do not unreasonably delay exhaustion 
of the internal appeals/review/grievance process, once initiated by the employee. 

 
NOTE:  See "Employer Liabilities in Conducting Workplace Investigations" by D. Jan Duffy, 
Employment Relations Today, Spring, 1985, page 63. 
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